UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTINE POWELL,
Plaintiff,

Civil Action No. 00-0084 (PLF)

V.

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY,

Defendant.
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OPINION
This case is before the Court on defendant's motion for summary judgment. Upon
congderation of defendant's motion, plaintiff's opposition and defendant's reply, the Court will grant the

motion.

|. BACKGROUND
Haintiff, an African-American femade, brings this employment discrimination and
retdiation clam under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq.
Ms. Powell alegesthat her employer, the Washington Metropolitan Area Trangt Authority
("“WMATA”), discriminated against her based on her race and gender and retdiated againgt her for
filing internd and EEOC complaints when it failed to promote her to numerous open positions between

1974 and 1998.



Faintiff filed this complaint on January 13, 2000, incorporating alegetions from aforma
complaint she had filed with the Equal Employment Opportunity Commission on April 8, 1997.1 On
February 2, 2000, plaintiff amended her complaint to include alegations from a second EEOC
complaint, filed on July 21, 1999, that she was denied two promotions on January 29, 1999 for
discriminatory and retdiatory reasons. See Plaintiff's Firss Amended Complaint & 6 ("Am. Comp.");
Defendant's Motion for Summary Judgment, Exhibit 1, Charge No. 100990691 (*'Charge of
Discrimingtion”). Then, on March 30, 2000, plaintiff filed amotion to dismiss without prejudice dl
clamsthat were based on her April 8, 1997 EEOC charge, acknowledging that the required 180-day

waiting period had not been satisfied for these dlaims?

! As discussed below, the EEOC issued an early right-to-sue notice to plaintiff on May
29, 1997, but plaintiff did not file this action until January 13, 2000, gpproximately two and a hdf years
later. Under Title VII, aplaintiff must file suit within 90 days of recelving aright-to-sue notice. See 42
U.S.C. § 2000e-5(f)(2) (“If achargefiled with the Commission . . . isdismissed by the Commission, or
if within one hundred and eighty days from the filing of such charge.. . . the Commission has not filed a
civil action . . . the Commission . . . shdl so notify the person aggrieved and within ninety days after
the giving of such notice acivil action may be brought againgt the respondent named in the charge . . .
. (emphasis added)). It therefore is amogt certain that plaintiff’s clams based on the April 8, 1997
EEOC charge ultimately would be dismissed as untimely.  For the reasons stated below, however,
plaintiff’s claims based on the April 8, 1997 EEOC charge do not remain before the Court, so the
Court need not decide the timeliness of the filing of those damsin this Court.

2 This Circuit has interpreted Title V11 to require that complainants wait 180 days after
filing charges with the EEOC before filing asuit in federa court (unless the EEOC reviews and acts
upon acomplaint sooner) in order to give the EEOC time to act on the complaint beforeit. See Matini
v. Federd Nationad Mortgage Assn., 178 F.3d 1336, 1346-47 (D.C. Cir. 1999); 42 U.S.C. §
2000e-5(f)(1). Paintiff filed her charge on April 8, 1997 and requested an expedited right-to-sue
notice pursuant to an EEOC regulation that alowed the Commission to authorize a private suit prior to
expiration of the 180-day period where the Commission finds that “it is probable that the Commisson
will be unable to complete its adminigtrative processing of the charge within 180 days from the filing of
the charge.” 29 C.F.R. § 1601.28(a)(2) (1998). In responseto her request, the EEOC issued an
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In addition to requesting a dismissa without prgudice of the untimely daims, plaintiff
sought to stay the remaining clams that had originated from her duly 21, 1999 EEOC complaint, clams
that were properly before the Court. The Court's Order of March 31, 2000 granted plaintiff's motion
to dismiss and Stayed the remaining daims® The Court explicitly provided that plaintiff could amend
her complaint to redlege the clams based on her April 8, 1997 EEOC charge following completion of
the 180-day period.

On August 17, 2000, after sufficient time had passed for the 180-day period to expire,
the Court lifted the stay on plaintiff's remaining cdlams, namely those based on her July 21, 1999 EEOC
complaint. Neither then nor subsequently, however, did plaintiff amend her complaint to include the
clamsthat had been dismissed without prgudice. Although plaintiff argues that she was not required to

redllege these clams, the Court finds otherwise. See Plaintiff’s Oppodtion to Defendant’s Motion for

early right-to-sue notice to plaintiff on May 29, 1997, 51 days after her complaint had been filed with
the EEOC. That notice formed the basis for plaintiff’sinitid complaint in thiscase. Two yearslater, in
Martini v. Federd Nationa Mortgage Assn, 178 F.3d at 1346-47, the D.C. Circuit concluded that
such expedited right-to-sue notices violated Title VII's mandatory 180-day waiting period and
defeated an “explicit congressiond policy favoring EEOC-facilitated resolution up to the 180" day.” Id.
at 1347. Based on the Martini decison, plaintiff moved for dismissa without prejudice of dl dlams
based on the April 8, 1997 charge in order to dlow her to exhaust the remaining 129 days of the 180-
day waiting period. Plaintiff’s motion stated thet “[p]resumably a new Notice of Right to Sue will be
issued” after exhaustion of the 180-day period, a which time she could amend her complaint to redllege
the dismissed daims. See Plaintiff’s Motion for Leave for Partid Dismissal and for Stay in Proceedings
a2-3(“P. Mot.”).

3 When the Court granted plaintiff's motion to dismiss her untimely claims, it added the
following phrase to plaintiff’s proposed order, referring to her remaining clams: "i.e,, the gender based
dams" See Order Granting Partial Dismissal, March 31, 2000. This phrase, however, was not
intended to limit the scope of the remaining claims before the Court. Because it is clear that plaintiff's
continuing claims alege discrimination based on both race and gender, the Court's earlier
Characterization of her daimswill not control.



Summary Judgment at 9-10 (*Fl. Opp.”). Both plaintiff’smaotion for partid dismissa of these clams
and her proposed order, which the Court signed on March 31, 2000, provided that plaintiff could
amend her complaint to redllege the dismissed clams after expiration of the 180-day period. See F.
Mot. a 2-3; Order Granting Partid Dismissal, March 31, 2000. Implicit in these provisons for future
amendment was the fact that these claims, once dismissed, would not remain apart of thiscase. The
Court therefore holds that only the claims based on plaintiff's July 21, 1999 EEOC charge are presently

before this Court and subject to defendant’s motion for summary judgment.*

I1. DISCUSSION
A. Summary Judgment Standard

Summary judgment should be granted when there is no genuine issue of materia fact

4 Defendant asserts that plaintiff's claims based on the July 21, 1999 EEOC complaint
are untimely because plaintiff filed suit 92 days after the EEOC issued its notice giving her theright to
sue. Defendant is correct that under Title VII aplaintiff must file acivil action “within ninety days after
the giving of such notice” that a charge has been dismissed or that the Commisson hasfalled to act on a
charge within 180 days of itsfiling. 42 U.S.C. §2000e-5(f)(1) (2000). This 90-day period, however,
begins to run only upon a plaintiff’ sreceipt of aright-to-sue notice, not upon issuance of the notice.
See 42 U.S.C. § 2000e-16(c) (“Within 90 days of receipt of notice . . . an employee or applicant for
employment . . . may fileacivil action. . .”); Mondy v. Secretary of the Army, 845 F.2d 1051, 1052
(D.C. Cir. 1988) (time for filing action runs from date of plaintiff’ s receipt of notice). The right-to-sue
notice dlearly ingtructed plaintiff that she could file suit “within 90 days of [her] receipt of thisletter.” Pl.
Opp., Exhibit 4, EEOC Right-to-Sue Letter of November 2, 1999. The notice was sent to plaintiff via
regular United States mail without a request for confirmation of delivery. See Pl. Opp. at 7. Because
there is no evidence of the actud date of receipt, the Court will assume that plaintiff received the notice
three days after it was issued by the EEOC. See Badwin County Welcome Center v. Brown, 466
U.S. 147, 148, n.1 (1984) (presumed date of receipt of noticeis three days after issuance by EEOC);
Fed. R. Civ. P. 6(¢) (adding three days to any prescribed period for action following notice by mail).
Taking November 5, 1999 as the date of notice, the Court finds that by filing her complaint on
February 2, 2000, plaintiff fell within the 90-day period for filing suit.
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and the moving party is entitled to judgment as ametter of law. See Fed. R. Civ. P. 56(c). Materia
facts are those found in the pleadings, depositions, answers to interrogatories, admissons on file and

affidavits that might affect the outcome of the case under governing law.  See Fed. R. Civ. P. 56(c);

see dso Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 243 (1986).
Thereis no express or implied requirement in Rule 56 that the moving party support its motion with
afidavits and smilar materids negating the opponent'sclam. See Fed. R. Civ. P. 56(b); Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). On the other hand, the non-moving party’ s opposition

must consst of more than mere unsupported alegations and must be supported by affidavits or other
competent evidence setting for specific facts showing that there isagenuine issue for trid. See Fed. R.

Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. a 324. The evidence provided must be such that a

reasonable jury would find in the non-moving party’ sfavor. See, eg., Laningham v. U.S. Navy, 813

F.2d 1236, 1242 (D.C. Cir. 1987). The moving party will be entitled to judgment as a matter of law
where the non-moving party has failed to make a sufficient showing on an essential element of its case

with respect to which it has the burden of proof. See Fed. R. Civ. P. 56(c); Celotex Corp. v. Cattrett,

477 U.S. at 323. To defeat a summary judgment motion, “a plaintiff must have more than a scintilla of

evidence to support [her] dams” Freedman v. MCl Telecommunications Corp., 255 F.3d 840, 845

(D.C. Cir. 2001) (citing Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986)).

B. Plaintiff's Discrimination Claim
In order to survive a motion for summeary judgment on a Title VIl employment

discrimination claim, the plaintiff must prove by a preponderance of the evidence a prima facie case of



discrimination. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). To edtablisha

prima facie case of discrimination based on falure to promote plaintiff must show that: (1) sheisa
member of aprotected class; (2) she suffered an adverse employment action; and (3) the unfavorable
action givesrise to an inference of discrimination. See Stellav. Mineta, 284 F.3d 135, 145 (D.C. Cir.

2002) (quoting Brown v. Brody, 199 F.3d 446, 452 (D.C. Cir. 1999)).°> An dternative formulaion in

afalure to promote (as opposed to alaterd trandfer) discrimination caseisthat: (1) plantiff isa
member of aprotected class; (2) she was qudified for and applied for a promation; (3) she was
congdered for and denied the promotion; and (4) after her rgection, the employer continued to seek
gpplications from individuals who were no more qudified than plaintiff or awvarded the position to such

aperson. See McDonnell Douglas Corp. v. Green, 411 U.S. at 802; Forman v. Smdl, 271 F.3d 285,

292 (D.C. Cir. 2001).
Based on the record in this case, the Court concludes that plaintiff cannot establish a
prima facie case of discrimination because she has falled to stisfy the third eement of the

Sela/Freedman test or the fourth dement of the McDonnell Douglas test. It is undisputed thet plaintiff

isamember of a protected class and that she suffered adverse employment actions in being denied two

promoations in January 1999.° The circumstances of the denids, however, do not give riseto an

5 Also relying on Brown v. Brody, the D.C. Circuit dso has formulated the prima facie
case test thisway: Plaintiff must demongrate that: (1) sheisamember of a protected class, (2) she
suffered an adverse employment action; and (3) her employer took the adverse employment action
because of her membership in a protected class. Freedman v. MCI Telecommunications Corp., 255
F.3d 840, 843 (D.C. Cir. 2001).

6 Paintiff aleges numerous denias of promotion opportunities between 1974 and 1998
aswdl as unjudtified reductionsin the sdary leve of postions to which she was promoted, where the
reductions were announced only after she had accepted the positions. The only claims before the
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inference of discrimination or demonstrate that she was denied the promotion because of her
membership in a protected class. Plaintiff has presented no evidence beyond her own word that the
denid of the promotions resulted from discrimination by defendant, such as documentation that she was
qualified for the promations, that defendant continued to seek applicants after rgjecting plaintiff who
were no more qudified than she, or that the pogtions ultimately were given to people outside of her

protected class. See McDonnell Douglas Corp. v. Green, 411 U.S. a 802. While plaintiff makes

sweeping clams of discrimination, she has presented no admissble evidence setting forth “ specific facts
showing thet thereisagenuine issue for trid” onthisissue. See Fed. R. Civ. P. 56(e). Plaintiff’'s
dlegations are supported primarily by her own affidavit, which was written as part of adifferent lawsuit
entirdy, one year prior to the events at issue here, an affidavit that is rife with speculation and hearsay.

See F. Opp., Exhibit 2, Bansdl, et d. v. WMATA, Civil Action No. 96-2228, Affidavit of Chrigtine S.

Powdl (“Powdl Aff.”). Such evidence fallsto provide any objective basisfor an inference of

discrimination, thus defeating her prima facie case. See, eq., Brown v. Brody, 199 F.3d at 457
(prima facie case of discrimination not made out where plaintiff offered no objective evidence of
essentid eement of dam).

Moreover, the undisputed facts actudly weigh againgt an inference of discrimination.
Specificaly, the record reflects that plaintiff gpplied for one promation in September 1998 and for two

others posted in October 1998, all of which involved Contract Administrator positions at the TA-22

Court, however, are those based on plaintiff’ s July 21, 1999 EEOC charge, see supra Section |, which
referred to two promotions denied to plaintiff in 1999. Thus, plaintiff’s clam rests soldly on her denid
of these two promotions on January 29, 1999.



level in WMATA's Office of Procurement. On January 29, 1999, plaintiff was denied both of the
promotions that had been posted in October. On March 27, 1999, however -- just two months after
the alegedly discriminatory promotion denids -- plaintiff was promoted to the TA-22 Contract
Adminigrator position for which she had gpplied in September. Defendant dso states (and plaintiff
does not contest) that it subsequently promoted plaintiff to a TA-24 position. See Defendant’ s Motion
for Summary Judgment, Defendant’ s Statement of Materia Facts As To Which There Is No Genuine
Issue of Dispute at 11/ 7, 8. Asamatter of common sense, defendant’ s rapid and repeated promotions
of plaintiff after the dleged discrimination undermine plaintiff’s theory of falure to promote Snce, in the
end, defendant did not fail to promote plaintiff. Rather, defendant evated plaintiff up to and beyond
the leve that she sought. Given the lack of evidence in the record to support plaintiff’s dlegations, and
given defendant’ s subsequent favorable treatment of plaintiff by repeated promotion, the Court
concludes that plaintiff hasfailed to establish a prima facie case of discrimination. See Sidlav.

Mineta, 284 F.3d at 145.

C. Plaintiff's Retaliation Claim
A prima facie case of retdiation under Title VI is established when a plaintiff
demondtrates that: (1) she engaged in a protected activity; (2) the employer subjected the plaintiff to
adverse action or to conduct that had an adverse impact on her; and (3) thereisa causa link between

the protected activity and the adverse action. See Forman v. Smdl, 271 F.3d at 299; Thomasv.

Nationa Footbal L eague Players Assn, 131 F.3d 198, 202 (D.C. Cir. 1997), vacated in part on

rehearing on other grounds, No. 91-3332, 1998 WL 1988451 (D.C. Cir. Feb. 25, 1998). To



survive amotion for summary judgment, plaintiff needs only to establish facts adequate to permit an

inference of retdiatory motive. See Mitchel v. Badrige, 759 F.2d 80, 85 (D.C. Cir. 1985). An
adverse employment action includes a decison that significantly changes the plaintiff's employment
datus, such as afallureto promote. See Burlington Indudtry Inc. v. Ellerth, 524 U.S. 742, 761 (1998).
The required causal link between the protected activity and the adverse action may be established by
showing that the employer knew of the employee's protected activity and that the adverse action took

place shortly after the employee engaged in that activity. See Forman v. Smdll, 271 F.3d at 299;

Mitchell v. Badrige, 759 F.2d 80, 86 (D.C. Cir. 1985).

Here, plantiff damsthat WMATA retdiated againg her for filing severd internd and
EEOC complaints when it denied her two promotions on January 29, 1999. Based on the factsin the
record, the Court finds that plaintiff has satisfied the first and second dements of her prima facie case
for retdiation, but has failed to demondirate the third dement -- acausdl link. The first ement of
plantiff's clam is stisfied because she engaged in protected activity when she filed her forma
complaints with the EEOC on April 8, 1997 and July 21, 1999 and internad complaints with the
WMATA Office of Civil Rights on July 12, 1990 and possibly other dates. See 42 U.S.C. §

2000e-3(a) et seq; Charlton v. Paramus Board of Educ., 25 F.3d 194, 201 (3rd Cir. 1994);

Mckennav. Weinberger, 729 F.2d 783, 791 (D.C. Cir. 1986).” Plaintiff aso satisfies the second

element of aretaiation claim in that she was denied the two promotions posted in October 1998. For

! The dates and contents of plaintiff’s dlegedly “numerous’ interna complaints are
unclear from the record. See F. Opp. at 15. Because plaintiff’s two EEOC complaints clearly
condtitute protected activity under Title V11, the Court need not focus on the number or timing of
internd complaints to satisfy this element.



plantiff to satisfy the third ement, however, in the abbsence of any objective evidence of a causa link
she mugt show that WMATA had knowledge of her internd or EEOC complaints and that the
challenged promotion denia took place shortly thereefter.

It is undisputed that WMATA knew of plaintiff's EEOC complaints, but plaintiff
provides no evidence of filing any complaint -- internaly or with the EEOC -- shortly before January
1999. Her initid EEOC complaint was filed two years earlier, on April 8, 1997, and the second
complaint wasfiled on duly 21, 1999, sx months after the dlegedly retdiatory falure to promote. See
Pl. Opp. a 4. The only evidence of an internd complaint filed by plantiff with WMATA isaduly 12,
1990 memorandum -- written eight and a half years prior to the dleged retdiation -- from plaintiff to
“CIVR/Swanson” raising alegations of race and sex discrimination by her employer and requesting that
the Office of Civil Rightslook into her dams. See F. Opp., Exhibit 9, Memorandum from Chrigtine
Powell to CIVVR/Swanson dated July 12, 1990. While plaintiff claimsthat she had filed an internd
grievance after being denied a position for which she had gpplied in December 1991, she does not State
the dates on which she was denied the position or filed the grievance. See Powell Aff. a 10. Indeed,
plaintiff suggests that she filed many interna complaints over the years as she applied for and “was
continuoudly denied” other promotions, but she provides no evidence of the dates of those complaints.
SeePl. Opp. at 1.

Based on the record, the only evidence of arecent promotion that plaintiff was denied
before the denid now challenged wasin March of 1996. See Pl. Opp. at 15; see dso Defendant's

Motion for Summary Judgment, Exhibit 5, Plaintiff’s Response to Defendant WMATA’s First Set of
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Interrogatories at 7.2 Even if plaintiff did file an interna complaint following this denid, such acomplaint
would be far too remote in time to permit an inference of causation between the protected activity and
the dlegedly retdiatory act in 1999. Findly, plaintiff daimsthat shefiled an interna complaint on
January 6, 1999, but provides absolutely no evidence in support of this assertion. Give the utter
absence of evidence to support plaintiff’s claim, the Court concludes that plaintiff hasfailed to
demondtrate the necessary causa link between her protected activity and defendant’ s dlegedly
retaiatory failure to promote. See Pl. Opp. at 15.

For dl of these reasons, the Court finds that plaintiff has failed to make out aprima
facie case of dther discrimination or retdiation. The Court therefore grants summary judgment in favor

of defendant. An Order conggtent with this Opinion will issue this same day.

SO ORDERED.
PAUL L. FRIEDMAN
United States Didtrict Judge
DATE:
8 It unclear from the record whether plaintiff was denied this promotion in March 1995 or

in March 1996. Regardless of whether the promotion was denied in 1995 or 1996, however, the
Court concludes that plaintiff has failed to show that shefiled an interna complaint (or engaged in other
protected activity) shortly before she was denied for a promotion in 1999,
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTINE POWELL,
Rantiff,

Civil Action No. 00-0084 (PLF)

V.

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY,

Defendant.
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ORDER AND JUDGMENT

This case came before the Court on defendant’s motion for summary judgment. For
the reasons stated in the Opinion issued this same day, it is hereby

ORDERED that defendant's motion for summary judgment is GRANTED; it is

FURTHER ORDERED that JUDGMENT is entered for defendant; it is

FURTHER ORDERED that this case is DISMISSED from the docket of this

Court; and it is

FURTHER ORDERED that this Order and Judgment shall constitute a FINAL
JUDGMENT in this case. This is a final appealable order. See Rule 4(a), Fed. R. App. P..

SO ORDERED.

PAUL L. FRIEDMAN
United States Didtrict Judge

DATE:



